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Jrax and EL1ZABETH F RO Siſters | : 
and neareſt in Kin of the now deceaſed \ 
| Andrew Hunter, Relidenter in Ke, | 


* 


% iter 
Forfar, mheve the moſt ie Relations 

"That Andrew: Hater, ar chat time, Had three Siſters, Mar-- 
en Hunter, and the two- vibe took, up his Reſi- 


aer, Ma rgaret, then 


— he took a * * 

although. by Law, be was in- ws 

only to one third Share thereof, M other two! Shares | i 

| r © A 

during his 4 Life, faltin with- 0 1 
Jonet Brown, and: a Marriage hn having been a- 42 
to, and ſhe having nothing to cot upon Part; 1 
of this Date, a fer x Days bekine Ws Celebration-of the Rr —_— 
 Mairiage, he:executed the following D: Know all Men | 


. * 55 


| oy 
/ 1 


cc 9 dhe | > 
1 How, 
« Brown, 


* ere 
« Brown, her Heirs, Fxecutors, 
and whole my inßght Hb l Kun ture, 
4 Tables, Chairs, Trunks, Cheſts, Feather (beds, Blankets, 
Sheets, and all wie of vomit dame 22 
* * Denomination} © . ty, but 

« airy foreſaid, all 980 . — y dos 


4 Debis zad Sums 0 
abies and reſting to me at © the Time 


« and belong, or be ad 
« of my Death, together with all. Right, Title, Intereſt, 


« Claim of Right, Fro or Poſſeſſion, I have, or can any 
« way. claim or wks rp | - 
« 51g my Liferent-rig all the Days of 
« my Lifetime, with + Janet Brown, 
« immediately after m x to meddle and intromit 
66 with the aforeſaid revi- ſell, 
« uſe, and diſpoſe upon the ſame at her and to up- 


_ «ff, call for, and purſue for che fo 


«of Money, chat is que me at my Death; and to obtain De- 
„ creets therefor, without t the Neceſſity of Confirmation, or 


« apy other Title | whiitibever 5 Acquitances and Diſcharges 
« tg. grant © 5 hn ſhall be ſafficient to 


«ers 3 other Thing to do, 
« ou es done dec granting hereof, the ad 
6 1 Brown being 


hereby bound; be Acceptation hereof, 
A y juſt and lawful - Debts, a and Funeral-cbarges 3 
1 101 | 


1 erclude and debar all my Friends and Rela- 
lntereſt in che Subjects above diſ- 


ons from Having any | 


Huſband's Effects, * alſo with t 
Hunter, a Poſleſon of which had þ 
Brother, Petitioners procured t 
confirmed Executors 


Brother and 'Siſter, and pow? an Ai 115 the 1 
Janet! Wrews, &,..concluding” for 
to their faid Brother 
ni 8, or Value 


—— 


jects; by the. foreſaĩd vours us 7 
Jo which it having — oF. 8 on the Part f 


— ge having dillolved within, Year 
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ſolved within 2 plas cy 48 e 
„ Produced : Therefore bultelns the 
* forth i in the Libel, and Pleadingy bn RE 


———ʒuUP— 
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| Lordſhips by Ad vocation, che 1 

; arr Ae a Minute of Debate, of 1 hore Dare — By the 
A following TInterlocutar: © Having confid che foregoing 
"oF « Debate, remits the Cauſe to the Sheriff” with this- Inſtruc- 
tion, that he ſuſtains” the Purſuers Titles, and appoint che 
Defenders to give in an Account of Charge and yung 
of her Intromiſſions with her Huſband” 8 Fra, and after- 

« wards to proceed in the Kage as to him ſhall ſeem juſt. 


Feb. 4, And his Lordſhip, of this Date, refuſed 3 Repreſeneation * with- 


„ 7766. out Anſwers. 

June rs, The Defender / thereupon. VOTER to | your Lordthins, 
1766. who, upon advifing Petition and Anſwers, Naben to the 
Lord Ordinary's Intexlocutor, and refuſed che Deſire of the 
Petition. Bus, upon advifing a ſecond Petition, with An- 
Joly 24, ſwrers, your Lordſhips were pleaſed, of this Date, to prenounce 
1766. the following Interlocutor: The Lords having beard this 
Petition, with the Anſwers thereto, they 2 the 
©* Cauſe, repel the Objections to the Deed” in queſtion, af 

© ſoilzie the Defender, and deeern.” © 
Ide Petitioners bumbly beg leave to ſubmit” this Tiiterlo- 
cutor to your Lordſhips Review, and they are hopeful that, 


upon reconſidering che Caſe, your Lordihips will fee good 
Cauſe for atering the laſt Interlocutor, 1 recurring to the 


Inter jocutor of the 14th, June laſt. 5 855 

Wen ommium qua a'majoribus funt ratio reads. pou, 
does apply to ſundry Caſes that occur in . va- 
rious Tnſtances it is not eaſy to aflign a ſatisfying Reaſon for 


the Law, wen at tlie e Law 1 18 clearly fixed and 

eflabliſied.——This' docs remarkably 2 17 o e of 

vd 401 „115851 „ boviolub - "eo — ur 
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large 
this Lady, e 
and Character . 
de bis or | 
E . N 
there can doubt, t the 
Os the Stipulation of Parties, your JM 
behoved eee e e ae de 8 
a Bal 


* No Point, with Submiſſion, ſeems to be more clea rly e 
bliſhed in the Law, than chat, where a Marriage does 
ſolve within Year and Day without a living Child Tent 
2 of 47 W 1 legal Proviſions do 5 
place, and at the ſame time Deeds. executed intuitu matri- 
moniz do fall to the Grounl. 

All the Writers, upon our Law do agree in the * 

The: Au thorities upon this Point, Uebe of Balfour, 
Spetti/avord, Sir Thomas Craig, and others, were. laid before 
vour Lordſhips in the former Papers, and which therefore 

ſhall not be repeated. The Petitioners ſhall. content. lis 

ſelves, with bringi Ng. again, under your Lordſbips, View e 
Opinion of Lord Stair,” Which he delivers in the fol wing Lib. re 
Words: Tg come now to the 8 Aa + 9 19. 
Wife, after the Diſſolntion of che Marriage, we. mult 


„ Ringuiſh betwixt t 'Diſlblugion rhertvh, which, l 'by 
Death within Year's tke ſolem 
< and chat which? is difſolved thereafter; for, 5 0 Cr 


© om, 


* 
* 4 8 
— ro — —¾ 


ne 


4 ] 
« ſtom, if INE diſſolve; within Year and Day 

6 ſolemnizipg thereof, all Things done in See 
© the Marriage become void, and return . 5 4364 
they were in before the ſame; and in this ifs Calom 
0 agrees to the . o the Tocher returns. A 
tog the Wife, or from whom it came, and ſhe 
* no Benefit or any oder cithey in his Moveables | or Heri: 
tage, by! Law or Contract, provided to her, Nor kath he any 
AIntereſt in ou unleſs. _ Ow aim i Mart: | 

% which was heard cry or w. which 
„ hath the ſame Effect, as to ts and poles, as 
* it had endured beyond the ear; and this is et Wh 
* both the Marriage af Maids and Widows, Fly, 2 39, 1634, 
„% Maxwell contra Haiflanes,' and extended allo to an Infeft- 
ment by a Huſband to a Wife, though it had no Relation 
to the Marria e, but was only preſumed to be Hoc intuitu, 
«© November 16th 1833, Grant contra Grant, and is not only 
extended to the Wife and, Huſhand, aud their d but 

* to any other Perſan concerned, Reſtitution Wing ade 1 
« hincmde, of all done intuitu matrimbna, Had! dune Sth, 1610, 
“% Laird of cuddel contra Roſe... Lea, a ' Diſpolition, by a Fa- 
ther to a Son, of his Eſtate, in contemplation of his Mar- 
© riage, which was diſſolved within Year” and Day, by the 
« Wite's Death, was found; void, ſe the Father perliſted 
not therein, but infeft the ſecond July 16h, 1678, 
Lord Burls contra Laird of Fairme. ''And a Tocher paid 
« within the Year was ordained. to be repaid without any De- 
“ duction for the Wife's Entertainment during the Marriage, 
but only for her Cloaths, which were before the 75 
«© and her funeral which were after the Marriage 
vas diſſolved, February 23d, 1681, Gordon contra Inglis,” 


Your Lordihips wall that it ãs clearly laid down by 
— 1 5 — ER 
Lear and Day, an any yrhere there | was 

which was heard cry. r - "things done e ö 


n 


„ 1 
ſo your never thou bt yourſelves, pp 
to arrow in, ee ic full Face and RffeQ,, 
2 as ns relative: thereto "Ol Aft 4 remark»! 
able Inſtance of which did did occur not many Months ago,; 
where 2 Marriage was ed together 
for ſeveral Months, à Child was procreated of the Marriage, 3 
your was beg 2 to have ne born alive, but as it 
, the Marks of Life 


ng to truſt the Con- 
aut Fordfhips on that 
account found, that = — yy no Right or Title to 
any Part of the Wife's Tocher. 


Aud when that is the Caſe, — Aiboltied 6g ve" 
Lordihips, otro D's gan 9 


the ſame Predicament.— The —— by 40 Beide. 
| . the Marriage, — 
rein defigned, hi oh dears expyelly 


\ better” broke in the Work Id after his 'De- -/ - 
MN CllaraQeriftick n ee 971 its-.. - 


ene. 3} *. „ 5 
190 5 1 
| ther ahh. - 5 , 
Raff 3 » 
Deed ee BE in the Form 
or if it is only a monolateral Deed, 
a flowing 


Crcantines / could. N hare 
Funds, and if ſhe had, a few 
Jlateral Deed, conveyed 
ge Huſpand. there 


as 
e from the mage Conſent d it 7 


che Condition is fixed ud and eſtabliſhed by the La Law, and chere- 
fore, where che contrary” is not provided for by the Deed it- 
ſelf, the Condition muſt be implied in every Deed f 
Nature, whether it be a mutual Contract, or only granted 
by one of the parties. The Law hath made no ſuch Diſlinction; c 
and accordi in various Caſes, it has been fo the Court, 
that this tefolutive Condition is implied in mono ateral Deeds, 
as well as in mutual Contracts, and ſo it was determined by 
your Lordſhipsis a Cauſe extremely ſimilar tb rhe preſent, w42- 
16th Fuly 1751, George Bell contra Elizabeth Samervell, col- 
lected by. Falconar. Ide Caſe there was, Jobs Forrefter return- | 


rele Preſentz Were 


Satisfaction of. ims | 
Kin, Ae Delis 2. — 
M - Elizabeth. Samernell 


the 


t (the aid: Bond 
Nome. Interlocutor your 
S3. en adidng so Jeparate Bills and 
——— | x3; el? Fic: Hilo 51 ,t5t 
What ſeems chiefly to; be infiled on, on the other dice is 
this, that the Berg tehandi Jacultas, is not precluded between 
Huſband and ite T his 


> 10 * 92 5 : be- 
but montig capſa, af a. teſtamen 
Hike; whether the Matriage 8 


nen Ie min, 


ar a Tellament granted. 
©. Of by a Wie ia gr Huſband, 
L "REL humbly *pprebend, that the ſame 


Will 


110 

will not apply to the e Jack. in this Caſe. If 
Deed were to be 6 4 Teſtament, or Settlement of 
Succeſſion, by the ſame Rule that it will be ſuſtained in the 
Event that has it would, in like Manner, have 
fallen to be ſuſtained, even although, che Marriage had ne- 
ver taken place, aud even akhoggh it had been owing to the 
Fault of rhe Bride. 

The Petitioners. are rl perſuaded, chat, ſuppoſing this, 
Woman had broke off the Marriage, it would be difficult to, 
ſatisfy your Lordſhips, that ſhe notwithſtanding! would be in- 

titled) in confequence of this Deed, to have carried off the 
Whole of Mr. Hunter's Effects, to che Prejudice of his neareſt 

Relations. The Petitioners apprehend, that; although every 
Perſon who is not otherways-aed-up, is at full Liberty to dil- 
poſe of his Effects at pleaſure, yet it will not be preſumed, 
that any Man will give to a Stranger the whole of his Effects 
to the-Prejudice of his near Relations, unleſs he has expreſly 
ſaid ſo; and that your Lordſhips will not incline to put fack 
a Conſtruction upon any Deed he may have executed, where 
it will admit of another Conſtruction.— The Petitioners, in 
this caſe, do humbly contend, that the Deed in queſtion is 
not a teſtamentary Deed, but that the Deed itſelf, and the 
Circumſtances under which it was granted, do clearly point 
it out to be a Deed granted intuitu matrimonii, then under the 
View of Parties. The Deed- is granted only a few 
Days before the Celebration of the Marriage; ſhe is 
therein deſigned his betrothed Niſe; and it be to be 
granted for the ipecial Purpoſe of her better living in the 
V\ orld after his Deceaſe. The Deed. accordingly has none 
of the Characteriſticks of a Latter-will; it contains 
Warrandice from the Fact and Deed of the Granter; it 
contains no power of Alteration; and as it contains no Clauſe 
diſpenſing with the Not- delivery, and was not found in the 
Repoſitories of the Huſband after his Death, nor was ſeen by 
the Petitioners till produced in this Proceſs, The Preſump- . 
tion of Law is, that it was delivered to the Defender, _ 
on 


11 4 
Perſon! for her Behoof i that it was- a Deed irrevokable there 
after by the Huſband, which is altogether ĩmconſiſtent with the 0 
Idea of a teſtamentary Settlement. Ihe foreſuid Circumſtances | 
do clearly point out, that this was aDeed' enturtu-matri 
mona, for the ſpecial: Purpoſe, (as is ſet forth in the Deed — ä 
ſelf) of being a a N e his Wife after his. Death 3; _ 
therefore it cannot be preſumed, that it was ever the Mean 
ing of the Defunct ; chat this —— —— as: 
Marriage hade pot taken place; and; as the Non. exiſtence of 
the Marriage, and its diſlolving within Year and Day — 
out a living Child, are in this Queſtion conſidered in the: | 
Law in the fame Light fo the Fetitionets bumbly apprehend, 
that this Deed, in the Event chat has happened, can 1 5 
Effect. Every Man is preſumed, preſumptrone juris et de jure, 
to know the Law, and, particularly, the Law regulating kk 
Deeds which he executes ; and therefore, if Mr. Aunter had 
ended that this "Deed was to be an eſſectual Deed in fa- 
vours of the Defender, whether the Marriage diſſolved with- 
in Year and Day or not, it muſt be preſumed, n am D 
date io prorided in dhe Deed ils e 717 
It was ſaid for the Defender, that, When the Clan 
ces of the Parties, at the Time of entering into the Marriage, 
are conſidered, icularly, that Mr. Hunters Conſtitution 
was much impaired, and the Defender pretty far advanced in 
Years, it will by no means appear probable, that this Mar- 
riage was contracted with the common View of having Chil- 
dren,” but that they might live in ſtrict Friendſhip 
without being expoſed to the malicious Tongue of Slander; 
ſo that the Deed off that account cannot be faid to have been 
granted in contemplation of the Marriage, but that both che 
Deed and the Marriage aroſe from the fame Source. 
The Petitioners muſt confeſs, that they do not perfectly 
underſtand the Import of this Argument. It is not the Peti- 
tioners Buſineſs to enquire into what might have been the 
View: of Parties. in region inte this rer ap It occurs 
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— and mpft put e che Defenders Cui in an unfa- 
2 | vcarable-Lights, but ed might hade theen-the Views 


der che foreſaid general Rule, that if dhe NI 


of Parties, dt appears clear froni the Dyed ruſelf, and the Cir- 
cumſtances under which it was granted, chat the In 


ment of the Deed was a Provifion to the Wife, inthe. E- 
vent of het, forviving the Huſband ; in Which View; it is 


a -Decd intuits murrimonii, and maut;"therefare, fall 
did 
diſſotve within the Year, without a lieing Child, it was to 
have no Effect; and, this being the Caſe, the-Huſband' bad 
State of Health, at the Time df entering into the Marriage, 

is a Circumſtance * the Defender; for if he had only a 
Proſpect of living a ſhort Time, and if he in all Events in- 
tended, chat his \ ife was to take under the foreſaid Deed, 
he certainly would have inſert the common ſaving Clauſe, - 


xt that the Deed ſhould be effectual, even although the Mar- 


Triage ſhould diſſolve within the Tear: In the — above 
mentioned, Bell confra Somervell, the Huſband's State of 
Health was founded upon, in order to how, that it could 
only have been intended as a mortis cauſa Deed. But the 
nee no regard to che Allegation, for as the Deed 
intuitn metrimonii, and as the 
rovide by the Deed, againſt the Event of 
thai — diſtolving wichim the Tear, ſo, whatever the 
Granter's Intgations might have been, the Court did not 
think themſelxes at Liberty to ſupply the foreſaid Pefect. 
The Petitioners mu, ber ch erve, that the foreſaid In- 
terlocutor will at a 055: e fall to be varied, in ſo far as 
concerns the ENHcts aret Hunter, their deceaſed Siſter, 
which were intromitted with per aver ſionem by their Brother 
Death, and which, in 7 as 
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A dees g nder along with 


"The Effects of her Huſband. . * 
W no Settlement was executed by "Margaret Hunter, attis - 
extremely obvious, that any Effe 
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eats he left, would belong 


equally to her Brother and the, Petitioners, und as the ro- 
He intromitted with the whole, he aud his Repreſentatives 


mut be liable to ent £9. Jhe Petiivhery for tro Thirds 


_ thereof. 
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1 


The only A Andwer that has Peen made to this). chat the 


bil 


the leaſt Evidence of the Fact, and > Bar 


"Brother had a Right to Margaret Hunter's Effects by a nnn- 


Teſtament ;/ but as it is quite unknown to the Pe- 
kitioners, chat any ſuch Thing ever exiſted, ſo chere is not 


were prov- 


vd, it nn than to che of 100 J. 
| Soe. of 7 2 in 

4 > May e Ours i, 8 

5 © Jareſard Interlocutor, and to that tbe Mar- 
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r the De ender "and Andrew Hun- 
ter, having difſolved within the Year' without 2 
| Jing Child; _ that the foreſaid Deed did thereby be- 
' come ineffectual, and that therefore, be 


q is accountable for the Effetts of her deceaſed\ Hus- 
| _ which were intromitted with by ber. At 


rate, 2do, to find, that ſbe it atcountable for 
Thirds, of the Effetts of the deceaſed 

Th the Petitioners Siſter, and which were 
 intromitted is by the Defender's Hinhand. = 
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